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LEGA:L ASPECTS OF:i>IPLOM~,!IC ~~O~~;rIQ.~ 
OF FOREIGN IN~E;STME~ , I' , • , / • 

Introduction 
• , 1 

I 'j j ,. , 'I (- fl 

. Entry of foreign inv~tment to an~ ·Slate (host State) creates 
~~ . 1 

~mplex legal ~~o~em.s,linked not only with specific economic environ-
ment . existing in a particular country but also with socw-onomic. 
legal and other factors operating in !,he international commu.nit¥; 
The contemporary leg!!l. doc!J;.ine has 9,evjlloped various approaches 
to examine these problems. among which the following three-tier 
analysis· of the CODCIU'):eDt problems haS achieved wide recognltton:\ 

a, pJ:.obl~p1s concerning ~try of foreign investrnelllJto a..nbst Slate; 

b. 'problems 'linked with fu.nctiomn'g or'foreign inve~h!ent'; ". 
'fI' 'j ' ~ ) ~ I! I fI I 

c:, roblems relating to resolution 'of' disputes betwe,en . a host Stat,e 
, I '. _ ) ,") ••• 

( • ' ~n~ the foreign investor, -cr ' • •. , ( ~.' 

,Quite naturally. this thr~tier analysis cim not'silfficiently defin~ 
and explain all the numerous probJems concerning fullCtioning of 
f?t;:ign in.yestment, Nevert!teless. by qifferentiati1)g . diifarent 'stages 
of foreign investment I?resence (stage of ~mtry. slage of operation. 
and stage of dispute dissolution). this ~pproach ~implilles toa grejif 

[f'} J t ' I. 

eXteqt study of,mai~ proplems.,. , . \\ , . . . 
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~ very general analysis of the problems concerning foreign invest- . \ 
meilt exhibits that quite often a host country conflict vis-a-vis foreign ~ 
in~tor transforms into a host country conOict vis-a-vis country of 
origin of the investment, i.e the home country. This is possible due 
to the fact that under specific conditions of regnlation of foreign 
investment by the host State, the home State for protection of its 
interests, either on request from the investor or on its own initiative, 
may try offer its national diplomatic protection. This raises questions 
not only. fCillfdin,g the leg{ll fou,ndation f di1f0lI!ati~ pro~tion of 
'foreign lDv6tment by .the home C01lijtry, but also regarding the 
applicablity of host country ju itdiction to foreign investment 

Movement of capital, controlled or unrestricted, within the terri­
tory of a host State may thus lead to cases of diplomatic protll9tioD 
~f invJ:Stnu:nt by the home .coUJitry. -This is a prob1em of inhirna­
-UQJIiIl-relatioDS, and consecjuimtly of international law., ' In t!Us paper 
lIP attempt-is made to cxam'ine in brief, the legal aspec!ts of lfip!omatic 
prOtcetion of foreign investment, taking into special consideration 
iIlte=ts fJIId views of the deVeloping-coUntries. • . .. ~ • ~ r ( .. , r\ t ;.!.Ill ( f ' •. 11 r " ~ pi p)p~ PriltectioD : <>-sis,ud Arter " .. 
: HiatorilllllJy, .tilolproblemll (if diploma' ' protection ~mergCd: as Ii. 

direct resll;l~, of tre sharp·.Il'lVtic<l) ;co.af!ict \letween the USA: and the 
Latin AmeriCan Stales. Indy~ndent economic policy pursued by ~ 
these States included natilmalization ~f private property be)onging to 
the US Government interfered to protect the interests of its nationals 
~~g Dl!:P9nalizl1tion'aDd other similJir measures as ~()lation of 
file JlPfl1IS pf-genccal {customary) intemational IawJ ,I. II .. : 

l!rimar:iIy, the Uistitution of diplomatic protection was considered 
Qy 'w~'1awyers as 11 '~ort liability casc." 'Later on it'started to 
~: 'i1.0. BroOkens, "Diplomatic Prot~i6n of Foreign Economic Interests", 

JOlITnal of Intet'natlonal Studies and' Wo:.,d :Affairs, Vol.~, No.1. 
London, 1978, p.. 38. . -----:. 1-

3. C: Bhrcbani, ,D;P1o"ltltlC PfD7ec/fpn of .elti.,..IU AbroiuI Q,/,} ~e fA .. of 
Ini.,.IIatwnarclillms, Ne ,York, 1!i~7, PI': 83~~3t. (,' , • .. r l" ~ i 



, , 
be ttcated, ,as a case. of contract liabilfty i.e. lia~ility due to,violatWn 
of contractual obligation in relation to a particular S.tate, 'I;his Ia~r r , ... r ;-
~iew tbat, "i?ju?, ~,~,t?rei~" ~.ational" act'!8Uy means injury, tp ~ 
property of a ' toreig# sl'ate-ergo the state itself".· This contractuah 
theory of the institution of diplomatic protec\,ion in its turn, Igot 
strength from some, tra<\itional legl!l theories, significant among whic\l, 
are the theory of "Jnte national Minimum Standard" and tbe theory 

of "Acquired Rights';. '." " 'I 

• , ' r t 
~ding·to the first theOry,'·n waA believed tIuit the leja( s'tatus 

f ~ J 'a1 . ~ . ' "~ 1J,"r"'d o ,ore go' nation s must nOl 'be below a defirute mlrumum ~tanaar 
of civilization. If the status, nevertheless~ ' degenJrates below tkat 
'iminimum", 'the state enforcing that status ~n not insist upon 
legality oflts actioils ,(i,e confo inity of its Ii l ions wi~h its patio!lai . 
Jaw) in case offoreign intervention. "'; ,. 

, Westen1' legal doctrille is characterised by a more ot less geilet'al 
as:ceptance of this,theory notwithstu'ldiJlg 'tIiC fact· that actual conlcilt ' 
of the aforementioned "standard" has never !bee!I deafl'y d\!finedjl 
either ,by law. or by the court. E~n baet in 1926, 'it Was fudiCated 'in 
the Ned Care that no inteUigent and ·unbiased person cilll(ues~n 
the "inadequacy" ofothis theory,' Some western laWyers IutvC' gdne so 
far as to refer to the inconsistency of theory, Thus in 1m, Eli~D 

~ wrote: "vagueness,of the 'sJandard'/lCtua1jy affecl% adversely b,c inte 
rests of the weaker party" .' ,I, i{"" . . , ~ 

As a ~gal foundation of ~lomatic, PIO~tiOIlJ I westdm IlIwyeti 
also ref~r la, anolhjlf theory - Theory of AcquUd Rights.' TraditiOJBlly 
this was supposed to mean ,TeCb!nitiOn of legality and idllDllDify of 

, . ' T • • 
(J ~ 

. i . l _ 

4. D.O. B~pokens, op. t;jf.,,R. 42. .. ll ' ... ."~ 

S. "OpiniOns of 111& CoIIImissioft" 1 G<iiLraf Claim. c'D","riJllt1ll, ' Vii/ted 
StDlel.Mexico. Wasliintt6f1, p. 71. I II 

6. C, Eagleton, R;spDMibi/lly of Slale. in Tlllemotional Law. N. Y. 1928, 
p.86. 
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rights ~uire4 during e~lier , lawful ~gimes.7 Two completel~). 
dilfcrent C?nclusions were drawb from this theory . AllCOrding ,to the 
fint conclusion, recognition of a:~uired rights per se signifies pro hi­
rolioa' of e~propriation Bt ' foreign p;operty . a'cquired through lawl;uL 
Ibc:ans. . ' :'j ' oJ .. ... .i ;,J ;1" ,J fJj f.' 

. ' r' ,,' . ! l 
!, ''The 'S ecohd conclusion drawn from the same theory is of a more 

contemporary nature. PropOnents' of this vltw submit that acquir~d 
rights~ do not 'signify ' absolute, ooliQlHed or n~ualifiea rcsp!."Ct of . 
foreign p'roperty, but in all cases foreign property is protected from 
"full ~d exclusi e:i expropriation 1!y t/le h~t, State, 'and in glSe of 
' /uoli(:Yful" ,exprop:iation, the . home 'Cjll\Ptry can (has the,right to) ,' "" t" , . ' offer dipwmatic protection. , , .. , ," I' r, ' . ,.. '. .' . 

In the changed scenario of international relations, s\lch ~aditi(jnal 
r J '" r, .J ~ 't ' 

concepts naturally could not satisfy the interests, of developipg,cQun-, , 
tries. These "young states realized that intern~tionallaw .ba4" so, far 
been, law of the West ooly ... • So, beginning from the 19605, the 
~eloping counties started pressing ' for' "New International taw, 
oric;~ted towards the :rhi{d Wodd cowitries."9 In such an atmosphere , 
fi.ef9C"theore,tical conlliet round the question of diplomatic pratec- ' 
lion ,;nsued b;c;twec;-!:\. rthe ,developing . countries and . the Western 
S,ta\es, wqo . (latter group of, countries) declared that "defenCe of 
the p,rincjpl~ ' of,diplomatic · protection is the obligationlofall-inter­
natio~l jurists".!O 

7, IfSee, 'Kaeckenbllck. "The ',protecllo~ 1 of Vested Rights in International 
Law", British Yearbook of IllleTlllllionm Law,l VoJ.!lt."LondoD. 1936.'/ 
pp. 2-4. 

" , f 

II. O.E. B'1b8r '1Tbi: Impact of Develojiing States on TnternatioooI Custo-
!' ,.IIIIU}" 'La)\' COnccrniJig Froteclion of Foreign Pt'operty" "SC.tull'ttI.lan 

I SIIIIIle6 in. Law, vo). 24. />tockholm, 198,O ' p. 99. ,... l n " 
9. J: Castaneda, "The Underdeveloped Nations and tho Development of 

International Law," III/tr"a/ional a'lIonizatlon. Vol. U ; lIOSfon, 1901:--
10. Main postulat.,. of this western approei:h au. 'be' founll in R. B. 

, Lillich "'f.heJ;)iplomatic ~J;Otectiol\, 'Of" Nationals ,&btolld : An EJettlen-. 
• I • tary Princjple of International Law,. tl\nder- 1\ttackU

, ,,'Q'/ee AlMrlcan 
Journal 0/ Illltr/IfJllonal Law. Vpl. 69, .No, 2, 1.975, WlIShirw,OD" 

" pp. 359-365. ' ' 
.' ,.CC 

< 
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; . Lawyers from the developin& countrieS; on the ~ther 'hand, insist 
that international law must take intO accoUnt interest~ ofCthe wboll: 
international community and' include as integral part of the' law 
some elements of the legal systems and culture of the Third World 
countries. II This attitude was also manifested in various decisions 
of the International Court of Justice (ICJ). For example, in the North 

",~a Continental Shelf Case, the Court held: "in acco~ With 
,customary international law, the' process' of creation of norms of 
international law, primarily uicludes the practice' of tliose states 
Whose interests are specifically linked with the issue in questiOI1".u 
On this basis the developing countries formwated their arguments 
in favour of changing the existing law. This was . to a great extent 
materialized in various resolutions of the' UN General ASsembly! 
Alt\:ady from the begiDiring of 1970 demands of the 'developing 

countries are tellected J6. the existing law which has' beeit juStifiilbly 
described as the "Non-dccid~ntal ·'['fend'· in interna'fi8liallaw in the 
sense 'that nOlb-western states are struggling 'for a legal order' not based 
on traditional welltern Concepts but 0'11 principle<; which take into full 
account interests of the "Have-not" States.u JI','" ,I 

The , foregoing analysis should be taken into account while 
interpreting 'die position of developiilg countries regarding ' diplO­
matic protection of fot~ign investmei!f. Policy of devel~ping 
countries to this effect has been to a gMct·ex,tent p~terntined by 
t~ practice of ha~tin ~merican.States. It has.a1ready ~D mentioned 
that home States,;formuJated the . institution.of diplomatic protection 
with the motive of 'protection of i1Jt~~tS of ,its nationals froDi ' effeCts 
of in~;pendent economic policy of ..the Latin American countries'lt; , I 

Diplomatic 'protection assumes ·the character of negotiations, 
economic. and political pressure, or even 'the forin of military interven­
tion. Such protection,;' lICCOidiag to the opinion 'or Latin AIDeriat6' ' 

h· ,~ r,~· ') I ( 

11. R,P. ADana,' N eN! Sial" and InltrllOliOllol LiZNI. New Delhi, 1972. 
12. lCJ RlpDrls, 1969, pp.43-44 176, 227·230. • 
13. O.B. Bring, op. cit. p. 101. ' I ,', " ! 
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~wyel1! i is based !Dore 9'l politica!,,,motive, !Pan on qll~stions oft .. 
~~~,rigbts . . Thi~ CQmpeU~ the Latin Am~icaa states to take tefugl' 
of th4, now famous Calvo. Dq<;!rine fq};, sru:~ tbl:ir ~QI1omic 

landJIQlitical sovereign\X, .> , .'.1 ~.' • 'J 

~ f)t .) (I I.. f'· J :;"I;"z, · .. fr. h,. h 

uinlmnatic Prntection aud t)M\ . falW Doctrine 1 • 1 ~YJI1 r~';l- ' .. ~ J .I _ 

I The doctriae has beep naffi!!d aftet the famous Argentinian lawye ~ 

and d.4?lopIa~ ,C. Calvo. Calvp e!a1x!rated his thoughts on th 
~tion )If ~loJll~t.if pr"~ti911 ; in b.lf.,pook entitled EliDerepho 
Inlernaciollil/ J ITeur .. tico y Praclico ; 'lie. ,EWopa y . . 4merica" j published 
in l~ Jlis, doc!rine is ~ on two basic principles: Q,-stly, 
!\On-jgtgferenq: in the ::natters.pf:another Stal!; and secondly, equality 
9f r.&aWS: alfCordYlJ tp w1!icjll!l] Stat~ is obliged to grant for.e;igners 
!l status mt'!tq fJlyo,llfilp1e thaJt lhat whicp" j .is ~ted Jq il!s£il'fn 

~ M<k ~~~t1i',.' ~t\'P'l\D na.i!.qn~ ~ef~,!hcir"fiMts, 
001); acc~1fl lII¥!.' ~th"\lW~~lp opgc,~illeans. .. 

t The QaMj dod!rini:j -quilt batw:ally, wa!I recognimif neither Jilt111e 
VBA /J10LJ.in !Other westeni Stales. IImspeotive of thjs, 1he Latin 
American States widely af!plied thf; odoet.rihc! as ' mnch 111" rilunicipaJ; 
la\fs (for .. eX1!Wple Artic:1e, 27 of the Con.slitjJtion of Mexico) as in 
cgl!CC~ionsl. and otl!er, inves'!Jlent ' aw;eruents with fgreign~ elel1l!lDL' 

~~14ocl!we,i~ ajS\!, c;ons91i!1i!ted in Articles 50 and 51 of; the Andean 
<:!~.9Dffo.rpj89)n>:~t~Jlhl4J p' J' '~·j.1 ~,. 
t r:niis sborGaaltliiiatiOiftOt 'ih~ ' <1JaIvo doctrine exhitlits truiHt does 
IM~ f~·tht iioiicept of'; "Mirliiliuitt·Ih.tI!rn&tr6iml Standard" 
atid rath* "t$tablishes, ·so to (Say;< Jrfte ' '' 'Mdximiilij Stilndlil'd" fhpon 
which.tle foreign · invest6r' can 'cb\uit. Alrthe more,' a'ny . ait&llpt 18 

reD,lier4,ipl~tipJ prJ1t~n U considered as violation of,soveieignty 
of, \lI.e, ho~ State" o This ill, one;Qf the_us; 'Why lban)'Jwe!iterD-' 

I~, r.e.swt"~~tHlrlofAhisl <j¢frine;,£haraCtmHingIi-it )0 ,roe J 

based on/~e so called out-da,ted.concep,t of State soverei,gnty.1S 
---...... +1<'~1· ,,~ . \ , . {, .•. ' 
14. IntemallonaILegaIMalerlal •• ·YoI. II. 1971j p. 126, • )1 

15. R .B. Lillich. op. cil. p. 362. . 'QI .,' 1 .. 0 t 
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It lhas earlier biIen_poiated .out ' that tho position of developirlg 
countries to this ClfllCt bas been rel\ecled in a niJmlillr of' UN General 
Assembly Reoolutioo:s and In the . decisions, of other IntematioDal 
Organisations. It seems t1IjIt the most important .Resolution to this 
eli'eCt is Resollition Nd. 3281 '(XXIX) of H2~, 1974. Article 2 
of. tllis l Resolution <Canml direct imprortancO;l bcqlll" it establishes 
bational ·tregime>.for foreign 'Uweitinenl in host c:ouotries and deny 
all possibilities of dip1oniatio protection b)' the bOOIC State. Article 
2(c) further says: Every State has the right to "regulate anel control 
for~ign investment within its national j.ction ••• No ,State should 
be forced to~ntp[ercmwtfal relli\ne.to foreign investQCs."~· In our 
opini!?n, such rCjSo/.utions express the opinio juris of the aboolute 

majof,'ty of,the,international community, and in , that context also 
< Il ( i 'o. • ,l. , l l -

I:epresejlt.U).e opinil! necifplis, whic~ mu~t I)a~ ~fs fefi,e9.i~ in,.~frP'f.~; 
pOfary intematiolljll low. ~;And this )d;'1Sl!cves s~al, ,,l!Jentio~\! th~ 

~\though JW .. ~GA ~~~utions do not ha,V\I) man<~lQrY char~t\lr, 
they establW1, ~tinnterllJl~on,al s~ndard" which should be ,st~\ctly 
followed in inter-State relations" ,17 

Foreign 'investments by the- so-called'l'riinsnatiomiI Corporations 
O'NCs) demand spetial i ttention, -blicaiase lhej aCc'Ouhi'~r nearl1 
90 % of alJ1foreign'diri:ct in eMinent!'.'·' So, aby qtl~;'on oHoreign 
in 'Vestment is -neCessal~I~HUs6' ~ question of'TNC's. r I , . J 

~. • ~ , H,.... !I I 

Operations of TNGs in developing countries give birth to vel'Y. 
Peculilir problem s which to a greater ei tent e~tangle the question of 

- -
16. UN General ~sUmbI1,' XXIX session. Official Reports. Suppl. N o! 

:il (A/ 9631>, rN.Y. 1975, p.Im:I' ,It ",I. • -ul" '" 
11,~ IlbOb.t tIiis' rote of UN'UA R<!so'lutions sQ!) 1 P. JesSup, 'lNon-uoiversal 

llllerruilion&l'U~" '..(JdltlMb/" .10/11;'111 'or1tGiud,;";sfrtu'U,,, V~. 12, 
No.3, N.Y. 1913; pfI. 4f4-i4Z5. - I n" r .. "; , .1 I.' ,,' 

18. ~ Rahman I'Le,al ' Relulation ( o( T(aosoalional. CorporatiQns jll' 

., Sweden", Ntmfic 101/1'1/(11 of [lIIer_1 10", Yol. 5S, l'as<: . ... Copenh­
agen, 1986, p. 3S6. 
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diplomatic protection. 1D: accordance willi the spirit of New Interna­
tional Law "application of law in relation to TNCs" is the "exclusive 
prerogative of .the host country.':t9 (IIut western States muse to 
accept this thesis and propogate the concept of "definite liability of the 
hoSt State -under.international law" -vis-a·vis TNCs. AS the baiis 'bf 
this Concept 'lawyers advocate traditional tbllories formulated,diailig 
the colonial epoch...l.theory of "rights of a)iens", "respect of acquired 
rights", !'state liability". "djplomatic prptection of nationals abroad" 
etc. etc.2I' JIG' tt f 

• f r .t ·/·1 • 

In the opinion of w~st~rif" laVvyers any violation of the aformen­
tioned "international standard" tlintamoi'nits to " denial of justice" 
and COnsCqucntly violation of another principl~ of intemationai law, 
nameiy the prj:nciple 'of "fair 'lind a~eq.kte Justlce"zt ' This author 
iH.ailitainS ,that ~Q 'PoSition of the-w'?St~rn'rawye~ ' is'latli~rJ Jlqjusti} 
tied, ~use bbn'feiit' 'ilnd 'priJciples of interrilitional law ' are in a 
continual pr~s' of chahlle, and ib. that'ilow dId' princ'!p'les shoUld 
'be~placed b)' dew ~d modern principlcs"dtpiCting hie ';~)jty of 
international relations. ',., J.J? ' L. '~J' 

EntrY ofTN<:)S,to athostState'per Be signifieS-1Mt fustly,' the II'NCs 
have the rjght:", wrticiP:l\t,e in; !:he ecqpoIqic life of the \lest State, 
albeit within, permissible, )Units, and spcpodly, TNCs raJl under the 
jurisdiction of;9le host State and are Iia\lle to the )attef for any devia­
tion from its statutOry f!l1W,tions./),CoI\~PO~ practice of inter­
national law recogoiz~ full and exclusive ,right of the host States 

to ,rt;gu)a~ Meig~ inves~~ntS i!lcJuding tluit. by, t~e '? NCs. ,;rjie, 

.9. .. VN Gcll!'1fI1 Assembly Resolutio!l No. 3281 (XXIX). ,~ r " I 
20. See. G. Amador, "International ResI!P!IS.ibi)il)'vfolUlh,Rcpqrt.' IYear. 
• , J>ook O/.'llIIern,at/ojla!- Law CommissiOll, yP~ ~ N'Y'J .l958" P. 1. See , 

,!lAo ;.JI·9· AlJjleI,o, ":~~u1tin,ational Cor",,"" ,Gt:OlIP"" R«lII" d .. 
Cows, 19158, Vol. 115, part m, Leyden, 1910, p. SII, , • : .. 

21. Jfhis fonnullltion was f.rst used "by Ibe US Supleme Court in tbe 
International Shoe Co. vi. Washioafon cuc. Sec 3U, us 8.0_ 
CoIITt, 19045, p. 144. I 
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TNG's fortheir part, can of course, count on '''fair and just treat­
ment'; by the host State. 

Host State relation vis-a-vis TNCs is eStablishelt upon consideration 
I " , 

of specific interests of the Ilost StAte which in the first place includt 
the creation of a 'favourable investment climate in the 'country. The 
host State, to say .the least, lis n.ever , inte~eSted, in the withdrawal of 
investment by the TNCs. Consequently, it would ~ quite logil;al 
to presume, that treatment. of tlie :JiNCs by (he ,host State can not ,be 
anything short of '\fair .and just'! treatment. But' the western doctrine 
testifies to a ' eompletelY'Opposite ,position regarding the, issue in 
question. They maintain, thatt in cases of "unjust and liafair' : 
treatment of the TNCs by t~. host State, tn.e home country of the 
TNCs has the right to diplomatic protection of the corporation. In 
this regard, the TNC is defhl~. either as "a Ilroup of com~es or 

4 ,. ., 

as formation of a foreign law". The point is that, when a T C is 
~ 'I • T ~ _ ~' 

formed as a local company application of local law of the ~l State . .\ 
to that company is always lawful and unquestionable. But when a 
TN{;1S defined~ as a "formation of foreIgn law", the definition follows 
an ulterior motive; nrunelY that of excludi~g the TNC from tJie 
domain 'of nation~i"Jurisdiction ' bf the host State:" But one ' can 
hardly deny that consent on the part of a iNc iO invest ib. ' any 
country per se signifi~s ' its cons~nl io be regulated 6y'''tbe law of 
tHat do'llnfry:22 .' ' .' " '.' , .. , 

(n'li lsl\veU knov.!n 't~t fu~~tioIwig of ~ Tr:JC u{.'a host ' 'count;;: j~ 
i\,dys') tnfiuenced i; the aiin~~tJlh~ lai(ei~o cqIltend the 'n~gaMg 
asp~ts of mc oper~iio~s . . ili tli~ ' pfocess of .regtd:itidn ot'rNC 
~ctlvities: .the host ~~untrY cbllides with . the hom~ ) country ' in 

, '11 " I . "I I J h I I I 

case of latter's at{empt to "protecl' TNC interests. It would be 
logical to asj{ here )\'hi~h partij;\lJlIr. ,state should be' coru;idered as ih.e 
home' State 7 Auswar to this question is of utinost importance: .becaQSe 

I ~ 

22. See. C.H. Pe erspn, "The Low Applicable 10 lbe Mu linalional Corpora-
If! I 1\"(: t, I I 

tions from the Perspectives of the United States". Law in the USA in 
Social and Ttc'hnologicol Re}l(}lutioll, BruxeUes, i974., p. 177. . 

~ "' \H .1); 
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of the fact that the international practice rerognizes the "jlllClusiye 
right oftbe home country to protect the interests of its corporations". 
It deserves special mentioning, that the western doctrine has failed 
to Jormul~te any uniform yardstick,t? d~termine the h~me reuntry. , 

According to the common western approach the home StMe is not 
only that country according to whose law a particular'TNC is 'formed, 
bUt'also that State whose pationals constitute absolute majority of ~ 
ahareholders of the TNC.13 '];his poJil;y is directed towards unilateral 
protection of TNC iottl£ests and thar of its patroJlS and does 1I0t take 
into accOunt ti)ose changeS lWlJtch took',place in the sphere of deter­
inination' of natiOnality' of mes. This allthor ihas shown elsewhere 

h i d 
, , 

i'h~ content and ' principles' oj ~nler/UltiJnJI' law are ,in a 
I ", it j , "( j' • ., r ! .fl l J4 

r ciiiitinulil process Of cluwge, and sno,r#d be repfaced continua"y 
,).!W ,,~ ones' }e'ft ctfnv . the riaIitx &/ changing inter,{mional -r t . ' I f Jc .. ()r I ~ • 

reiatlons. 
'II"·'! ~ t 1 h ' • b 

, . 
:"j I 'J" 11 ., 

that the 40me Sta!~ is .t~at "wit~ , '!Vhich the TNC main~,; ~Iline . 
~. "24 Blif i~ whicqever wp.y t4e home State,ls identified, it can. 
ne~r be the state of incorporation o~ the TNC an4 State of tl:\e 
majority shareholders sin1l11,tan~ously, rest it , i.s one and the same 
country. Even as earlier as at the outset of this century""interqa­
tional legal practic~ recognized the rio:ht to protect its corporations 

, J • J i J j! lO~ I 'lll l H'I. 11 U.J:i 1 1 
~?~a only for tho~e Sp\t~ acc6rai~~ ,to w~ose 1a'Y .• th~,c,orporati9~; 
was mcorporated.2i In a more recent, case - Ba;cclona Traction,,LigIJ 
and Power Co. Ltd?' the IeJ made jt cle:if' that' n iionality of a legal 

personl/sh~~d'not be.confused, wit~ th~ nation~~~?~phylsical pe'~s;;n's : 
:23. This approach iI foUowOcl by Pl>. J'eIicOaIIo, .p'.'Wf. p. 28-4: :.. I 
24. M. Rebman, Problani P'raVOVOVlF , llcrguJinit8llJe THIi· vo lluvivauJ " 

olukbsa St'.":"1h. (Problems of legal Regulation of TNCS in Developing 
Countries) Unj>ublisbed Ph. D Thesis, Moscow, 1984. p. 70. 

25. MOore, Dilesl oltnl~",alionaJ law. 1906. p. 641-642. 
26. lCi Reports, 1970. • ' , 
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appertaining theretO', and interest of the legal person is also dbJinct 
from that of tile phYJical persons collllect'cd with it. So, the mere 
fact of belonging of phyiscal persons to a particular State dpes not 
'COnfcr'llpOn this lSblte the right to gi'ant diplomatic protectipn to 
physical ' persoa j ' tnHn damlIges caused to the legal person with 
which these physical persons posseSs legallink.27 

'--4 Attitude of the developing ~ountries to the principle of diplomatic 
" prolection can be characterized in a word as negative. These states 

do not want' to see their conllict ~is-a-vis TNCs turn into a conflict 
l'is-Q,vis home States of the TNes . • With this end in view, lI1lIDy 
developing cOllntties insert intO' their investment agree)Denlc with a 
fO'reign <iJJvestor ,the so called CalvO' plause2'. which prphibits the 
TNC to, ask its home country for Q.iplomJltic protection of its 
interllJt.s. Coun~ing this stand tM US, for eXIlJllP1!:, maintains, that 
aJthOllgh the inclusion of Calvo clAuse in the lI~ment might prohi. 
bit the mc, j t has no ponncction whatsoever wjlh the !tOIDC country 
which on its own initiative em offer its ,national diplomatic prptce­
tion.Z9 , Moreover, such an initilltivc is ilcscribel\!\IS corresponding 
fo, and emanating from international law • 

. "We luive already ; een -i hat interna.tional law does not contaln 
su~h norms. One can talk only of doctrine and npt pf law. This 
however, does not imply any oversimplification of the 'role of Intema· 
tionallcgal doctrine as'll $OijI'CC oJ intemationa11aw. IJ:ow~~er, the 
homo-State always lOoks flK' '''Jegal 1:1\CJI!!e8'( Cor diploma~ protection 
and in doibg so, the ptincipa1 sttcss it pnj llpon n:a;tjopfllity'-of propogy 
(capital) of the me. ' iI1iis technique is , IlPpliW pot only w~ t~ 

- -' " btrl 

27. We,stem lawyer; sbow a very sccplicQl atiitude towards sucb conclusion. 
Sec, W. FriedlnaDD ot al. Casti tiIld Malerillls on lnren,amntDl Ltnv, 
N.Y, 1969."p. 748: u- ) • ( , 

2$. Mo~ on thiJ ~ J" ,PrJupis, lnf" MliollD!, ftiw.llflil tPl. ifR!kP.~ 
S/al., )'l.Y. 1974, pp. ,m-12S. , • " 

29. R.B. Mebren et aI. "Multinational Corporatioal ,: Cql6ids.and Con­
trots", Slandford 101lT1IIII of lnrernaliOMi S~. '916, ,,01. 11, p. 9. , 
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mother company (legal person of the home State) possesses cont~olI­
ing packet of shares of daughter companies (legal persons of host 
States), but aIsojn cases where it participates as a "junior partner." 
In the first case it is 'argued , that nition.ality,Jof thIl (majority or 
contcollin)J packet of, TNC shares,~defines :legality ,of dip'IOinat~ 
protection of TNC by the' national State- Ii. e, the .h~me State. Tn the 
second case, it is held that diplomatic protection is accorded not to al1 
the "foreign cOD;lp~nies", but' only to that of its part which belongs to 
the mother coin'pany-s~bj~t '.ofits (foreign company'sr~ight~.:d , 

Nationality ' of private investments labroad. tjy itself doesl not 
empowe[i l the State of nationality to 8eoord diplomatic protection. 
'Moreover, ' right to dJplomatic protectiGb does,not exisUf the host 
State makes available to the TNC all Jocal means for ; protection 
of its 'interests. Quite-aI'tiy!he ICJ noted thit ~Iwhcn a State admits 
tG' its territory foreign inveStment or ' foreign 'nationalS, she' ... is 
obliged to cover them "With the 'protection of law. Yet,AIi doing so 
she does not beCome a guarantor of that investment, any investment 
of this (type is connected with uefiDite risk, .;I'he.fundamental question 
is _whether any right is infrioged .•. "ll The exp~ion "any :.right" 
in our opinion indic;ltrs the rig~t . of the TNC to reso~ ,to all Ipcal 

m~~ns . (offered by the municipallaw1,?r thr" ro~~ cO,1!n~ry\for pr?,tec. 
tion of its interests. 

1 1 v J' ~s ,I {J 

,It has .. been repeatedly' pointed out. that, there·rexists no inter· 
national le8IiI norm 'PetinitUng diplomatic-protection of . IENCJlby the. 
1ibmeState.~J IrtdiYidilal cases of existence of contractual norms or 
arbitral "prltctice when 'diplomatic protection is permitted shGuld ,be 
explained as lex, specialis lind can not be generalised. SometilllCS', 
s~h ~rotectipn ' is a~tied i£ accordance with a s~ial clause 

t ~. - ; ,J ~ ..1 ,J J I " ~ 

in.erted into the agreement- the so called ".compcoffi!s"- which 

:ro: '''G. 'A6i:&ol.b ''The '">rntemati0n8i taw'or . uA..tionaJ Cor I rMioDs, A' .. , ~(, • po 
Critique of American Lepl Doctrines~, Anntli. of Init_tIonal SlildJu, 
Vol. 2,.1971, P. 119 .. ... 1f ',11 U .r.' f:J .. f F" 

31. ICJ RtpDlU, 1970.". 46. .. • 



empowers the parties to protect respective shareholders.'l Even ill 
thC'ie rare cases, interests of the shareholders have to be differentiated 
from that of the TNCsll; since shareholders can be protetted only 
when their individual rigbts di$tinct frctrri TNe interests are violated. ' 

I , 

Contemporary western legal doctrine on TNCs is charact~riF ,by 
two conflicting tendencies: on the one hand, western lawyers mention 

.. "international" character of mcs and ' on thai ground "proclaim 
international legal subjectivity of" mCs, while on "the other, for 
diplomatic protection of TNCs the same lawyers indicate "national" 
chara'7er of these corporations. Pertinence of a TNC to a particular 
"nati0nallaw" (of the home country) is provided as the legal foun­
dation of the theory of diplomatic protection. Western lawyers 

._ themselves have emphasized the unscientific nature and vaguCl!css 
of such interpretation. Abi-Saab deduces that "development of inter­
national law certainly cannot be founded on such conflicting and 
narrow concepts however well-founded and well argumented they 
might appear to be .... 4 

CODclasIon 

This brief study of diplomatic protection of foreign investment 
enables us to conclude that this institution in its very core is founded 
on unequal relations among great western powers and weaker deve­
loping states." The traditional international law, in this aspect, 
deals with questions of protection of foreigners and their investment 

32. Abl·Saab, "!'. cit. p. 119. 

33. Some westcm lawyers identify interest.. of the sbaleboJders with i_ 
or the COD1PIII\Y meJ{, which contravenes national Jaw of the _jority of 
States. See A.Basse, "Intervention 00 tbe Ground or Damaao Caused to 
Nationals", Briti.h Y.Qfbook QI 1.'erIUllIDlltlI IA .. , Vol. 34, Loodoo, 
19S8, p. 175. 

34. Abi-Saab, op. cll. p. 121. 

35. P. Nervo, in Y..,rboGk 01 1M I",.,,,,,,ionql ~., Co'!J!!i,!IOfI, yol. I" 
1957, p. ISS. 
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ouly.36 But the "Noll-Occidental treud" in contemporay internation­
naI mw lJIIIuiCestiOg jllteres~ oftbe ovetw.belmiAg lDajority of slates 
<tf the ~t.ioDai communit)' rejects this institUtion. This, however, 
does not m~ tlull foreign i1lvesto1!f~ not 'cXpect "fair and just" 
treatment by the host developin~ S~tes.. On the contrary,. for any 
viQlation of the alien's I rightS ' the foreign' investor' is free to resort 
to. ~ny-prrssure permissibI~ u'nder mpnicipallaw of the host State 
or by the agreement fpr mitiga il)g iis losses! ' I ' 
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36. O.E. Bring, op. cit. p. 102. .~~ ·'1 t .. j,) 


